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ANALYSIS OF PROPOSED UI LAW CHANGE 

Assessments for Failure to Produce Records and Willful Worker Misclassification 

 

1. Description of Proposed Change 

 Employing units are required to maintain work records and must allow the Department to 

audit those records.1  This proposal provides for an administrative assessment for an employing 

unit’s failure to produce employment records to the Department, if the employing unit fails to 

produce the records after a second written request.  The proposed assessment is $1,000 per day 

until the records are produced.  The proposal permits the Department to waive the assessment 

under certain circumstances, such as reasons beyond the employing unit’s control.  The 

Wisconsin Department of Revenue may impose a similar assessment for a taxpayer’s failure to 

produce records in response to an audit.2   

 An individual who performs services for pay is presumed to be an employee; it is the 

employer’s burden to prove that the individual is an independent contractor.3  Employers in the 

construction, painting and drywall industries may be criminally fined $25,000 by a court for 

willfully providing false information to the department for the purpose of misclassifying 

employees as independent contractors.4  This proposal provides for an administrative assessment 

of the greater of $1,000 or 40% of the tax owed for a first determination that an employer 

willfully misclassified workers as independent contractors.  For a second determination that the 

                                                      
1 Wis. Stat. § 108.21(1). 
2 Wis. Stat. § 71.80(9m):  WI-DOR may impose a penalty of “the greater of $500 or 25 percent of the amount of 
the additional tax on any adjustment made by the department that results from the person’s failure to produce 
the records.” 
3 Wis. Stat. § 108.02(12). 
4 Wis. Stat. § 108.24(2m). 
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employer willfully misclassified workers as independent contractors, the department would, in 

addition to the $1,000 or 40% assessment, assess the employer an administrative assessment of 

$5,000 per worker willfully misclassified.  For a third or subsequent determination that the 

employer willfully misclassified workers as independent contractors, the department would, in 

addition to the $1,000 or 40% assessment, assess the employer $10,000 per worker willfully 

misclassified. 

 This proposal also creates an administrative assessment for an employing unit that 

requires individuals to adopt independent contractor status through coercion, misrepresentation 

or fraudulent means.  The assessment is $10,000 per individual coerced. 

 Under this proposal, the assessments for failing to produce records, willfully 

misclassifying workers, and coercion will be deposited into the program integrity fund. 

2. Proposed Statutory Change 

Wis. Stat. § 108.19 (1s) (am) is amended to read: 

 (1s) (am)  The amounts collected under ss. 108.21 (4) and 108.22 (1) (at) shall be 

deposited into the unemployment program integrity fund. 

Wis. Stat. § 108.21 (4) is created to read: 

 (4)  FAILURE TO PRODUCE RECORDS. If an employing unit or person fails, after a 

second written request, to produce records or documents as provided under sub. (1), the 

department shall assess the employing unit or person a penalty of $1,000.00 per day until the 

employing unit or person produces the records. 

1. The department shall establish a reasonable time period for the employing unit or 

person to respond to a record request based on the facts of each situation.  After 

the time period to respond to the first written request has expired, the department 
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may issue a second written request for records of the employing unit or person.  A 

second written request for records shall include a warning that, if the requested 

records are not provided by the date specified, the department shall impose the 

penalty provided by this subsection.  The written requests for records or 

documents may be in electronic form if the employing unit elected to receive 

electronic delivery of department notices. 

2. The department shall not impose a penalty under this subsection if the employing 

unit or person shows that, under the circumstances, the response of the employing 

unit or person, or failure to respond, to the department’s second written request 

was reasonable due to factors beyond the control of the employing unit or person.  

The department shall consider the following factors in determining whether to 

waive the penalty under this subsection:  

a. Death of the responsible person, accountant or other responsible party of the 

employing unit or person. 

b. Onset of debilitating illness or injury of the responsible person, accountant or 

other responsible party of the employing unit or person. 

c. Natural disaster, such as tornado, flood or fire.  

d. Destruction of records due to events beyond control of the employing unit, 

person or other responsible party, but not due to neglect. 

e. Any other reasonable circumstances beyond the control of the employing unit, 

person or other responsible party. 
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Wis. Stat. § 108.22 (1) (at) is created to read: 

 (1) (at) 

1. An employing unit or person willfully misclassifies an individual by avoiding 

employee status for the individual by voluntarily and knowingly misclassifying 

that individual as a nonemployee.  The department shall consider the following 

nonexclusive factors in determining whether the employing unit or person 

willfully misclassified a worker: 

a. Whether the employing unit or person previously violated this 

subsection or of any other state or federal law that prohibits worker 

misclassification. 

b. Whether the employing unit or person refused or failed to produce 

documentation or records to the department. 

c. Whether the employing unit or person refused or failed to cooperate 

in an investigation or audit by the department. 

d. Whether the employing unit or person differently classifies 

workers who perform the same tasks. 

e. Whether the employing unit or person has actual knowledge of, 

deliberate ignorance of, or reckless disregard for whether or not the 

worker is misclassified as a nonemployee. 

2. The department shall assess an employing unit or person a penalty for willfully 

misclassifying an employee as a nonemployee. 

a. For a first determination that an employing unit or person willfully 

misclassified one or more individuals as a nonemployee, the 
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employing unit or person shall be subject to a penalty of the greater 

of $1,000 or 40% of the contributions owed on the wages of the 

individuals willfully misclassified during the period that the 

employing unit or person misclassified the individuals. 

b. For a second determination that an employing unit or person 

willfully misclassified one or more individuals as a nonemployee, 

the employing unit or person shall be subject to a penalty of $5,000 

for each individual that the employing unit or person willfully 

misclassified, in addition to the penalty in subd. a. 

c. For a third or subsequent determination that an employing unit or 

person willfully misclassified one or more individuals as a 

nonemployee, the employing unit or person shall be subject to a 

penalty of $10,000 for each individual that the employing unit or 

person willfully misclassified, in addition to the penalty in subd. a. 

3. The department shall assess an employing unit or person a penalty of $10,000 for 

each individual that the employing unit or person required, through coercion, 

misrepresentation, or fraudulent means, to adopt the status of a nonemployee.  

The department shall consider the following nonexclusive factors in issuing a 

determination under this subdivision: 

a. Whether the employing unit or person required an individual to form 

a business entity as a condition for payment for the individual’s 

services. 
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b. Whether the employing unit or person attempted to induce the 

individual to waive any right under this chapter. 

c. Whether the employing unit or person discriminated or retaliated 

against an individual because the individual claims benefits, 

participates in an audit or investigation by the department, testifies at 

a hearing under s. 108.09 or 108.10, or exercises any other right 

under this chapter. 

4. The penalties assessed under this subdivision shall be determined under s. 108.10 

and are in addition to any other penalties or fines permitted by law. 

3. Effects of Proposed Change 

a. Policy.  This proposal will likely result in the department completing a higher 

percentage of audits of employer accounts and should reduce delays in the audit 

process.  This proposal should result in fewer misclassified workers, which should 

strengthen the unemployment insurance trust fund and ensure that employees receive 

full credit for their wages when employees file unemployment insurance benefit 

claims.   

b. Administrative. The audit and investigative staff will need to be trained on the 

changes resulting from this proposal.  The department will be required to make 

technology changes in order to implement this proposal. 

c. Fiscal. A fiscal estimate is not yet available.  This proposal is expected to have a 

positive effect on the unemployment insurance trust fund and the program integrity 

fund. 
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4. State and Federal Issues 

 There are no known federal conformity issues with this proposal.  The Department 

recommends that any changes to the unemployment insurance law be sent to the U.S. 

Department of Labor for conformity review. 

5. Proposed Effective/Applicability Date 

 This proposal could be effective with other changes made as part of the agreed bill cycle, 

but the effective date may be delayed in order for the Department to implement certain required 

technology changes for this proposal. 


