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Date:  April 15, 2021 

Proposed by:  DWD 

Prepared by:  Bureau of Legal Affairs 

 

ANALYSIS OF PROPOSED UI LAW CHANGE 

Repeal Substantial Fault 

 

1. Description of Proposed Change 

 

 Currently, an employee who is discharged is ineligible for unemployment insurance 

benefits if the discharge is for misconduct by the employee connected with their employment or if 

the discharge is for substantial fault by the employee connected with the employee’s work.  In 

either case, the employee is ineligible for unemployment benefits until seven weeks have elapsed 

since the end of the week in which the discharge occurs, and the employee earns wages after the 

week in which the discharge occurs equal to at least 14 times the employee’s weekly benefit rate.   

 For misconduct discharges (but not for substantial fault), the wages paid to an employee 

by an employer which terminates employment of the employee for misconduct connected with the 

employee’s employment shall be excluded from the employee’s base period wages for purposes 

of benefit entitlement.  This is known as cancellation of wage credits. 

 Previously, section 108.04(5g) was created as a provision of the 2005 agreed bill by the 

Unemployment Insurance Advisory Council.  That statute provided a disqualification for certain 

violations of an attendance policy if certain requirements were met.  The employee would be 

disqualified for unemployment insurance benefits until six weeks have elapsed since the end of 

the week in which the discharge occurs, and the employee earned wages after the week in which 

the discharge occurs equal to at least 6 times the employee’s weekly benefit rate.   

 The 2013 Budget, 2013 Wis. Act 20, repealed section 108.04(5g) and replaced it with the 

disqualification for substantial fault.  Wisconsin appears to be the only state that has a 
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disqualification for substantial fault.  Act 20 also created several enumerated types of misconduct 

under section 108.04(5)(a)-(g).  

 The Governor’s Budget Bill (AB 68 / SB 111) proposes to repeal the substantial fault 

disqualification.  The substantial fault statute has been the subject of litigation to the courts, 

including the Supreme Court.  Repealing that provision would result in more predictability for 

claimants and employers. 

2. Proposed Statutory Changes1 

Section 108.04(5g) of the statutes is repealed. 

3. Effects of Proposed Change 

 

a. Policy:  The proposed change would result in increased payment of unemployment 

insurance benefits to claimants who would currently be denied on substantial fault grounds.  

The proposed change would result in more predictability for claimants and employers and 

could result in less litigation on discharge issues. 

b. Administrative:  This proposal will require training of Department staff. 

 

c. Fiscal:  A fiscal estimate is attached.   

4. State and Federal Issues 

 There are no known federal conformity issues with this proposal.  All changes to the 

unemployment insurance law should be sent to the U.S. Department of Labor for conformity 

review. 

5. Proposed Effective/Applicability Date 

 This proposal would apply to initial determinations issued on or after the effective date.   

 

 
1 Subject to revision to ensure cross-references are corrected. 



D21-17 

Repeal Substantial Fault 

3 
 

FISCAL ANALYSIS OF PROPOSED LAW CHANGE 
 

Prepared by: Technical Services Section 

 

Summary of Proposal:  

 

Under current law, a claimant for UI benefits whose work is terminated by his or her employer 

for substantial fault by the claimant connected with the claimant's work is ineligible to receive UI 

benefits until the claimant qualifies through subsequent employment.  With certain exceptions, 

current law defines “substantial fault” to include those acts or omissions of a claimant over 

which the claimant exercised reasonable control and that violate reasonable requirements of the 

claimant's employer.  The bill repeals this provision on substantial fault.  

 

UI Trust Fund Impact: 

 

This proposal is estimated to cost the UI Trust Fund approximately $5.0 million annually based 

on increased benefit payments.   

 

IT and Administrative Impact: 

 

This proposal is expected to have a negligible one-time IT impact, and negligible one-time and 

ongoing administrative impact  to the UI program. 

 

Trust Fund Methodology:   

 

Substantial fault is the last step when considering a denial when someone is discharged: 

(1) check for statutory misconduct (under a-g); if no denial then   

(2) check for general misconduct; if no denial then 

(3) check for substantial fault.  

 

Under this change, if the case doesn't meet the first two denial reasons, the determination would 

be an allow. So, any determination that is currently substantial fault would be an allow under this 

change. 

 

There were 1,953 substantial fault decisions that denied benefits in 2019.  With the elimination 

of substantial fault decisions, these would now be situations where benefits were allowed.  Using 

the Quarter 4 2019 average weekly benefit amount of $328 per week and the Quarter 4 2019 

duration of 12.1 weeks of UI this would be an additional $7.7 million in UI benefits.  Taking into 

consideration an increase in UI taxes of $2.5 million annually, and a decrease of  $200,000 in 

benefits charges to reimbursable employers the total impact would be an annual reduction of the 

UI Trust Fund of $5.0 million. 

 

**Caveat: In 2019 there were record low benefit claims. In a year with higher claim numbers, we 

would expect to see a greater UI Trust Fund impact. 

 

IT and Administrative Impact Methodology: 

 

Minor system and policy changes would need to be put in place. 
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FISCAL ANALYSIS OF PROPOSED LAW CHANGE 
 
Summary of Proposal:  
Under current law, a claimant for UI benefits whose work is terminated by his or her employer for substantial 
fault by the claimant connected with the claimant's work is ineligible to receive UI benefits until the claimant 
qualifies through subsequent employment.  With certain exceptions, current law defines “substantial fault” to 
include those acts or omissions of a claimant over which the claimant exercised reasonable control and that 
violate reasonable requirements of the claimant's employer.  The proposal repeals this provision on substantial 
fault.  
 
 
UI Trust Fund Impact: 
This proposal is estimated to cost the UI Trust Fund approximately $5.0 million annually based on increased 
benefit payments.   
 
 
IT and Administrative Impact: 
This proposal is expected to have a negligible one-time IT impact, and negligible one-time and ongoing 
administrative impact  to the UI program. 
 
 
Trust Fund Methodology:   
Substantial fault is the last step when considering a denial when someone is discharged: 
(1) check for statutory misconduct (under a-g); if no denial then   
(2) check for general misconduct; if no denial then 
(3) check for substantial fault.  
 
Under this change, if the case doesn't meet the first two denial reasons, the determination would be an allow. 
So, any determination that is currently substantial fault would be an allow under this change. 
 
There were 1,953 substantial fault decisions that denied benefits in 2019.  With the elimination of substantial 
fault decisions, these would now be situations where benefits were allowed.  Using the Quarter 4 2019 average 
weekly benefit amount of $328 per week and the Quarter 4 2019 duration of 12.1 weeks of UI this would be an 
additional $7.7 million in UI benefits.  Taking into consideration an increase in UI taxes of $2.5 million annually, 
and a decrease of  $200,000 in benefits charges to reimbursable employers the total impact would be an 
annual reduction of the UI Trust Fund of $5.0 million. 
 
**Caveat: In 2019 there were record low benefit claims. In a year with higher claim numbers, we would expect 
to see a greater UI Trust Fund impact. 
 
 
IT and Administrative Impact Methodology: 
Minor system and policy changes would need to be put in place. 


