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UNEMPLOYMENT INSURANCE ADVISORY COUNCIL  

 

Meeting Minutes 

 

Offices of the State of Wisconsin Department of Workforce Development 

201 E. Washington Avenue, GEF 1, Room F305 

Madison, WI  

 

April 18, 2019 

 

The meeting was preceded by public notice as required under Wis. Stat. § 19.84.  

 

Members Present:  Janell Knutson (Chair), Scott Manley, Susan Quam, Mike Gotzler, John 

Mielke, Earl Gustafson, Di Ann Fechter, Shane Griesbach, and Terry Hayden.    

 

Department Staff Present:  Mark Reihl (UI Division Administrator), Amy Banicki, Andrew 

Rubsam, Jim Moe, Pamela McGillivray (Chief Legal Counsel), Patrick Lonergan, Tom McHugh, 

Mary Jan Rosenak, Pam James, Jill Moksouphanh, Ryan Farrell, Karen Schultz, Tom Mund, 

Maureen McShane and Robin Gallagher.  

 

Members of the Public Present: Eric Wilson (Deputy Attorney General, Department of 

Justice), Randy Schneider (Director, Criminal Litigation Unit, Department of Justice), Brian 

Dake (Wis. Independent Businesses, Inc.), Chris Reader (Wisconsin Manufacturers & 

Commerce), Victor Forberger (Wisconsin UI Clinic), Anita Krasno (General Counsel, Labor & 

Industry Review Commission), BJ Dernbach (Office of Representative Warren Petryk), Tyler 

Longsine (Office of Representative James Edming), Mike Duchek (Legislative Reference 

Bureau), Margit Kelley (Legislative Council), Mary Beth George (Office of Representative 

Sinicki). 

 

1.  Call to Order and Introduction 

 

Ms. Knutson called the Unemployment Insurance Advisory Council meeting to order at 10:00 

a.m. under Wisconsin's Open Meetings law. Council members introduced themselves and Ms. 

Knutson recognized Eric Wilson and Randy Schneider of the Department of Justice, Mary Beth 

George of Rep. Sinicki's Office, BJ Dernbach of Rep. Petryk's Office, Tyler Longsine of Rep. 

Edming's Office, Margit Kelly of Legislative Council, Mike Duchek of Legislative Reference 

Bureau, and DWD Chief Legal Counsel Pam McGillivray.  

 

2.  Approval of Minutes of the March 21, 2019 Council Meeting  

 

Motion by Mr. Griesbach, second by Mr. Manley, to approve the meeting minutes without 

correction.  The motion carried unanimously.  
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3.  Department Update 

 

Ms. Knutson stated that due to a scheduling conflict, the Worker Misclassification report, which 

is typically presented on a quarterly basis, will be rescheduled.  In addition, the scope statement 

approved at the last meeting (changing SIC codes to NAICS codes) has been submitted to the 

Governor's Office and is awaiting approval.  

 

4.  Governor's Executive Order #20 Relating to the Creation of a Joint Enforcement Task 

Force on Payroll Fraud and Employee Misclassification 

 

Mr. Reihl presented Governor Evers' Executive Order #20 that creates a joint enforcement task 

force on payroll fraud and worker misclassification.  Approximately 10 years ago, a task force on 

worker misclassification was created and a report was issued that focused on employer fraud and 

contained recommendations. The creation of this task force is timely as worker misclassification 

impacts everyone in Wisconsin and some of the recommendations of the previous task force 

were ignored.  Employers with workers that are incorrectly identified as independent contractors 

have a competitive advantage, do not pay into unemployment insurance contributions and lack 

worker's compensation policies. Workers who are incorrectly classified lack protections such as 

overtime pay and minimum wage requirements, worker's compensation coverage and the ability 

to file for UI benefits.  Immigrant workers are especially exploited and in some cases,  there is 

evidence of "labor trafficking."  

 

The task force will be composed of the department Secretary or designee, the Attorney General 

or designee, Department of Revenue, Office of Commissioner of Insurance, Administrators of 

the Worker's Compensation, Equal Rights and Unemployment Insurance divisions, and other 

individuals appointed by the Governor, including at least one individual representing workers 

and one individual from the business community in an industry affected by misclassification, 

such as construction.  The task force is required to report to the Governor on or before March of 

each year on the accomplishments of the task force and provide recommendations.  

 

Since the creation of the worker classification section, 8,675 workers have been misclassified 

resulting in about $1.5 million being assessed in UI taxes and interest.  This demonstrates there is 

an existing problem that needs to be addressed.   

 

Mr. Manley supports enforcement against employers intentionally violating the law to gain a 

dishonest advantage.  However, the law is difficult to understand due to different definitions of 

"independent contractor" as it relates to worker's compensation, unemployment insurance and 

equal rights.  The workplace is evolving where individuals have employment opportunities 

through smart phone applications; therefore, having uniformity across all divisions with a clear 

and consistent definition is important.  

 

Mr. Gustafson inquired if worker misclassification is a nationwide problem or mainly in 

Wisconsin.  Ms. Knutson stated it is a nationwide problem, and the penalties for intentional 

worker misclassification from a previous Agreed Bill apply only to the construction industry. 

The worker classification section investigates other industries based on information from the 

Bureau of Tax and Accounting, through investigations that are conducted, or tips that are 
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received on individual businesses.  Mr. Reihl added that states all over the country have been 

taking action on worker misclassification and have task forces already in place.  

 

Mr. Gotzler supports enforcement against employers that are intentionally gaining a competitive 

advantage through misclassifying workers. Having different definitions and the difficulty 

employers experience trying to understand misclassification laws cannot be understated; this 

includes federal laws. For example, a worker can be found to be an independent contractor under 

federal law, but found to be an employee under state law. Laws are decades behind as the 

workforce and labor market have significantly changed.  Uniformity and clarity would be 

welcomed by employers.  

 

Mr. Griesbach appreciates the discussion on this issue and the Council's progressive action on 

worker misclassification.  Seeing this issue firsthand in the construction industry, 

misclassification is a problem that needs to be fixed.  While attending a conference, a trafficked 

worker from a very egregious situation spoke and highlighted this issue.  

 

5. Financial Outlook Report 

 

Mr. Usarek is unavailable today, so the annual Financial Outlook presentation will be 

rescheduled. Ms. Knutson stated the Financial Outlook Report is included in the Council packet 

and contains an overview of the UI financing system, historical information on the Trust Fund 

and projections for the Trust Fund through the year 2022.  This year's report also includes long-

run simulations. Recommendations from the Secretary are included in the report for Council 

consideration.  

 

6.  UI Fraud Presentation 

 

Ms. Knutson introduced Deputy Attorney General Eric Wilson and Randy Schneider, Director of 

the Criminal Litigation Unit with the Wisconsin Department of Justice.  Mr. Wilson thanked the 

Council for the opportunity to speak and their work in advising the department.   Mr. Wilson has 

extensive experience in prosecuting fraud cases, having previously worked as a federal 

prosecutor in Chicago and as a DOJ prosecutor.  The Department of Justice is fully committed to 

enforcing laws forbidding UI fraud and since January has participated in many meetings with 

DWD staff.    

 

Mr. Wilson explained the factors considered in determining whether a case is prosecuted by 

DOJ:  

 

• Facts must be strong enough to prove a conviction beyond a reasonable doubt.  The 

charging decision is based on a standard of probable cause;  

• Intent to defraud must be proven;  

• The loss amount needs to justify the expenditure of state resources; 

• In cases involving individuals, the individual's criminal history or history of defrauding 

governmental programs;  

• In cases involving employers, the employer's enforcement and compliance history; 
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• Determining if there is an existing civil remedy, for example, is there a civil judgment 

against the individual or the employer, and if so, are they satisfying it;  

• Has the defendant lied to investigators or obstructed the case during the investigation; 

and, 

• No one of these factors is dispositive.  

 

DOJ pledged to work collaboratively with DWD and include the DWD in discussions to 

determine which cases should be prosecuted; however, recognizing ultimately that DOJ makes 

the decision to file criminal charges.  

 

Before the administration change in January, most cases prosecuted by DOJ were filed in Dane 

County circuit court.  Moving forward, DOJ will take into consideration where to file charges 

that may be based on where the employee resides and where the crime occurred.  Cases will still 

be filed in Dane County; however, DOJ will determine the best location to file.  

 

Mr. Manley thanked Mr. Wilson and Mr. Schneider for coming to today's meeting.  Regardless if 

it is an employer engaging in misclassification or an employee fraudulently trying to obtain 

benefits, no one wants fraud in the system. The job performed by DOJ is important and 

financially, there are millions of dollars at stake.  The department has been able to reduce the 

dollar amount of fraud in Wisconsin through a variety of factors including a renewed focus on 

program integrity. In addition, claim activity is significantly lower than five years ago, with 1.5% 

of all payments being fraudulent overpayments (around $4.9 million last year in fraud over-

payments).  When claim activity increases, fraud will increase, and enforcing the law adequately 

will be important.  

 

Mr. Manley inquired if intent is a required element or if there is strict liability in cases involving 

concealment of income.   

 

Mr. Wilson responded that statute states there must be intent to defraud so it is not a strict 

liability crime.  Determining if a mistake was made and the evidence that determines if there was 

intent to defraud is important before considering a criminal case.  

 

Mr. Manley followed up by stating there does not seem to be changes from the approach of the 

current attorney general to prosecute criminal fraud in UI versus the prior attorney general's 

approach.  Mr. Wilson responded that the approaches are different as the mix of cases will 

change, but not the resources used to prosecute those cases.  DOJ is fully committed to working 

with DWD to enforce laws, and there are many targets that are worthy of prosecution; however, 

ensuring criminal cases are justified under the factors discussed.    

 

Mr. Griesbach thanked Mr. Wilson and Mr. Schneider for speaking to the Council and 

appreciates the team effort from DOJ in making decisions and working together to solve this 

problem.  

 

Mr. Gustafson asked if local media coverage in the area a criminal case is filed would assist in 

sending the message to the public that crimes are being taken seriously, especially when there are 

major cases in those counties.  Mr. Wilson stated general deterrence is always a factor in how 
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and when to prosecute criminal cases.  The Department of Justice, however, is legally limited to 

filing charges based on where the crime occurred or Dane County - where DWD is located.  

Most cases referred to DOJ are out of Milwaukee County, and what had been happening when 

cases were filed in Dane County, a lot of people were not making court appearances because 

they could not get to Madison.  Ms. Knutson added that the agreement between DOJ and DWD 

is that all Milwaukee County cases are referred to DOJ and now DOJ will prosecute Dane 

County and some Brown County cases as well.  The rest of the cases referred for prosecution are 

sent to County District Attorneys.  

 

Mr. Reihl stated if a case does not result in criminal charges, the department will still pursue 

money that is owed. There are stringent penalties in place for both employers and employees 

who break the law, even if criminal charges are not filed.   

 

7.  Senator Lena Taylor's Bill – Federal Worker Legislation 

 

Ms. Knutson reported that Senator Lena Taylor has been provided information and additional 

language on the federal worker legislation.  A further update will be provided at the next 

meeting.  

 

8. Research Request  

 

Department's Request for Information  

 

Mr. Rubsam presented the timeline and process when the department requests records from an 

employer for audit and how it relates to D19-02 (Assessment for Failure to Produce Records). 

The timeline of actions depends on when an employer responds to the department's request for 

records. If an employer responds early in the process, additional steps will not need to be taken.  

An example of department form documents that are sent to the employer was provided to the 

Council as well as the fiscal estimate for the department proposal. If D19-02 is passed, it would 

assist in the department's efforts to obtain records from employers when requested or provide a 

civil penalty for those employers who do not respond.  

 

Mr. Manley expressed concern that the request for information may not provide sufficient time 

for an employer to respond with the amount of information that is requested by the department.  

He also stated the amount of information requested is very disruptive to an employer for 

something that is only possibly being done incorrectly.  Mr. Rubsam stated the department works 

with the employer to get the necessary information and many smaller businesses will not have 

many of the items requested. Mr. Mielke expressed concern that the amount of information the 

department is requesting to determine misclassification is too significant. Ms. Knutson stated that 

USDOL prescribes the information/documents that must be included to be considered an audit 

for federal purposes. Mr. Hayden added that two-thirds of the items being requested for an audit 

are typically contained in a digital accounting and payroll system and data is readily available to 

access.  There will always be exceptions where employers have a manual system.  Mr. Mielke 

responded there are approximately 12,500 employers with a payroll under $500,000 in the 

construction industry that likely do not have a digital program and complying with the request 

for information can be burdensome.  
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Mr. Rubsam reiterated that the purpose of the proposal is to have the employer respond to the 

department's request for information for the department to determine an employer's UI tax 

liability. Unfortunately, there are employers that are subject to UI law and not providing the 

department with records or paying taxes, resulting in the employers having an unfair advantage 

over those who do comply with the law.  

Projected Fiscal Impact for D19-16 (Repeal Waiting Week) and D19-18 (Increase Maximum 

Weekly Benefit Rate to $406) 

Ms. Knutson presented the projected fiscal impact for D19-16 (Repeal Waiting Week) and D19- 
18 (Increase the Maximum Weekly Benefit Rate to $406) and fiscal impact using the 

combination of the two proposals with a 10-year average level of claims experience. An 

additional column was added to show the percentage of UI benefits paid. The annual impact to 

increasing the maximum weekly benefit rate to $406 is 6.5% of total UI benefits paid and 

repealing the waiting week is 5% of total UI benefits paid. The average annual duration during 

the 10-year period is 15.5 weeks compared to the average duration of 12.7 weeks in 2018.  The 

average UI claim level during the 10-year period results in an expected 218,709 first pays 

compared to 106,770 first pays in 2018.  

9. Department Proposals for Agreed Bill

Mr. Rubsam stated fiscal estimates are included for D19-08 (Appropriation Revisions and 

Technical Corrections) and D19-09 (Creation of Administrative Fund). There is no expected 

Trust Fund impact for either of these proposals. Ms. Knutson presented a chart of all department 

proposals to assist the Council in tracking the progress of department proposals and what is left 

to be acted on.  

10. Labor and Management Proposals for Agreed Bill

To stay on schedule for the Agreed Bill cycle, Ms. Knutson suggested that Labor and 

Management proposals be exchanged at the May meeting.  The department is proposing to 

schedule an additional meeting in May to assist the Council in discussions and deliberations.  

11. Agreed Bill Timeline

Ms. Knutson stated the Council is currently behind schedule to present the Agreed Bill to the 

Legislature by the end of the year due to the cancelled February meeting and introducing the 

department proposals later than anticipated.   

12. Future Meeting Dates

The next meeting is scheduled for May 16.  A survey to all Council members has been sent out 

to determine a second May meeting date.  
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13. Adjourn 

 

Motion by Mr. Hayden, second by Mr. Manley to go into closed caucus under Wis. Stat. §19.85 

(1) (ee) to deliberate agenda items and adjourn from caucus.  The motion carried unanimously, 

and the Council adjourned to caucus at 11:20 a.m.  


