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To:  Unemployment Insurance Advisory Council 

From:  Andy Rubsam 

CC:  Janell Knutson, Chair 

Date:  May 23, 2017 

Re:  Proposed Law Changes of Labor and Management Council Members 

 On May 11, 2017, the Labor and Management members of the Council presented their 

proposed changes to Wisconsin’s Unemployment Insurance Law.  The Council requested that 

the Department provide analysis, including the fiscal effect, of the proposals.  The proposals, as 

the Department understands them, are as follows, with the Department’s analysis. 

Labor Proposals 

1. Increase the maximum weekly unemployment benefit rate by $10 in 2018 and by 

$10 in 2019 

 
 Wisconsin’s current maximum weekly benefit rate is $370, which has been the maximum 

weekly benefit rate since January 6, 2014.  From January 4, 2009 through January 5, 2014, the 

maximum weekly benefit rate in Wisconsin was $363.  For years 2007-2008, it was $355.  The 

current minimum weekly benefit rate that an individual could qualify for is $54.  Labor’s 

proposal would increase the maximum weekly rate to $380 for 2018 and $390 for 2019 and later. 

 For comparison, the maximum weekly benefit rates in certain other states are: 

State Max. Weekly Max. w/Dependents 

Illinois $449.00 $613.00 

Indiana $390.00 $390.00 

Iowa $447.00 $548.00 

Kansas $474.00 $474.00 

Michigan $362.00 $362.00 

Minnesota $683.00 $683.00 

Missouri $320.00 $320.00 

Nebraska $392.00 $392.00 

Ohio $443.00 $598.00 

Region 5 Average $440.00 $486.67 

US Average $438.64 $464.96 
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 The Department estimates that the effect of this proposal on the Trust Fund would be 

about $13.67 million annually due to an increase in benefit payments of about $20.5 million 

annually and an increase in revenue of about $6.83 million annually.  

2. Amend the trigger for tax Schedule D to $1.8 billion 

 
 Tax Schedule D first applied to wages paid beginning January 1, 1998 as a result of 1997 

Act 39.  Before Act 39, the tax schedules were as follows: 

Schedule If, as of June 30 of preceding year, Trust Fund balance is  

A Less than $300,000,000 

B At least $300,000,000 but less than $1,000,000,000 

C At least $1,000,000,000 

 
 Currently, there are four tax schedules: 
 

Schedule If, as of June 30 of preceding year, Trust Fund balance is  

A Less than $300,000,000 

B At least $300,000,000 but less than $900,000,000 

C At least $900,000,000 but less than $1,200,000,000 

D At least $1,200,000,000 

 
 The Labor members of the Council propose to increase the trigger for Schedule D to be 

$1,800,000,000 beginning January 1, 2018.  This would have the effect, for 2018, of requiring 

Wisconsin’s Trust Fund to have an Average High Cost Multiple of at least 1.0 before triggering 

to Schedule D.   

 Tax Schedule C applies for calendar year 2017.  The Department projects a Trust Fund 

balance of at least $1.2 billion on June 20, 2017, which would, under current law, trigger a 

change to tax Schedule D for calendar year 2018.  Under Labor’s proposal, the Department 

projects that tax rates would remain in Schedule C for 2018 because the Trust Fund is not 

expected to be at least $1.8 billion on June 30, 2017. 

 The Department estimates that the fiscal effect of this proposal would be an additional 

$19 million annually in tax revenue. 
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3. Increase the taxable wage base to $16,500 in 2019 and index in future years 
 
 The wage base is the amount of wages that are taxed for unemployment insurance 

purposes.  An employer’s tax rate applies only to the first $14,000 of wages earned by an 

employee in a calendar year.  The maximum taxable wage base has been as follows: 

Year Maximum taxable wage base 

Before 2010 $10,500 

2009 and 2010 $12,000 

2011 and 2012 $13,000 

2014 to present $14,000 

 
 Labor proposes to increase the taxable wage base to $16,500 for calendar year 2019 and 

to automatically increase the wage base each year thereafter.  Labor did not specify the index for 

the annual increases to the wage base.  An option could be comparing the wage base to total 

covered wages, as is done in some other states that automatically index their wage bases.  The 

Department recommends that, if this proposal is approved, that the indexed wage base be 

rounded to the nearest $100 for administrative simplicity.  The Department is still working on a 

fiscal estimate for this proposal. 

Management Proposals 

 

1. Repeal the quit exception in Wis. Stat. § 108.04(7)(e) 

 
 An unemployment insurance benefit claimant who quits a job within 30 days of being 

hired may retain their benefit eligibility if the claimant quit a job that the claimant could have 

failed to accept under the “suitable work” provisions of Wis. Stat. § 108.04(8) OR the claimant 

quit a job that the claimant could have refused to accept under the federally-required labor 

standards provisions of Wis. Stat. § 108.04(9). 

 This quit exception was first effective in 1976 (Chapter 343, Laws of 1975), though it has 

been amended since then.  The quit exception originally applied to work that the claimant could 
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have failed to accept under the suitable work provisions for up to the first 10 weeks of starting 

the work. 

 Some claimants may qualify for more than one quit exception, so a repeal of this 

exception would not necessarily result in ineligibility for all claimants who qualify for this 

exception.  Assuming that no claimants qualify for a quit exception other than the exception to 

be repealed, the Department estimates a savings of up to about $6.42 million annually for the 

Trust Fund, which represents about a $9.63 million decrease in benefit payments and $3.21 

million less tax revenue. 

 For reference, the current text of Wis. Stat. § 108.04(7)(e) is: 
 

Paragraph (a) does not apply if the department determines that the employee 

accepted work which the employee could have failed to accept under sub. (8) and 

terminated such work on the same grounds and within the first 30 calendar days 

after starting the work, or that the employee accepted work which the employee 

could have refused under sub. (9) and terminated such work within the first 30 

calendar days after starting the work.  For purposes of this paragraph, an 

employee has the same grounds for voluntarily terminating work if the employee 

could have failed to accept the work under sub. (8) (d) when it was offered, 

regardless of the reason articulated by the employee for the termination. 

 
2. State and federal holidays are working days for partial benefits if the employer is 

closed on the holiday 

 
 Currently, a claimant is ineligible for benefits if they work 32 hours or more in a week.  

The Management members of the Council propose that employees would be ineligible for 

benefits if they work more than 24 hours in a week for an employer that closes on a state or 

federal holiday in that week.  If the employer is closed for two state or federal holidays in a 

week, the employee would be ineligible if they worked 16 hours or more in that week.  The 

Department is still working on a fiscal estimate for this proposal. 
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3. Reduce the maximum number of benefit weeks based on the unemployment rate:  

22 weeks when the unemployment rate is below 7%; 18 weeks when the 

unemployment rate is below 5% 

 
 Currently, the maximum duration of unemployment insurance benefits in Wisconsin is 26 

weeks.  For comparison, 41 states (including Wisconsin), plus Puerto Rico, the Virgin Islands, 

and Washington, DC each have a maximum of 26 weeks.  The maximum duration in Montana is 

28 weeks.  In Massachusetts, it is 30 weeks.1  Some states (CA, CT, HI, MA, ME, and MI) 

extend benefits for workers in approved training or in approved vocational rehabilitation. 

 The following chart shows the maximum benefit duration of states that offer fewer than 

26 weeks for the maximum duration, some of which link the duration to the unemployment rate: 

State Maximum duration 

Arkansas 25 

Florida 12-23, based on unemployment rate.  12 weeks if 5% or less, 
incrementally up to 23 weeks if at least 10.5% 

Georgia 14-20, based on unemployment rate.  14 weeks if 6.5% or less, 
incrementally up to 20 weeks if at least 9% 

Idaho (included in count of 
26-week states above) 

10-26, based on unemployment rate and earnings.  10 weeks if 
2.9% or less, incrementally up to 26 weeks if at least 8%. 

Kansas (included in count of 
26-week states above) 

16-26, based on unemployment rate.  16 weeks if 4.5% or less, 
20 weeks if between 4.5% and 6%, 26 weeks if 6.0% or more. 

Michigan 20 

Missouri 20 

North Carolina 12-20, based on unemployment rate.  12 weeks if less than or 
equal to 5.5%; incrementally up to 20 weeks if greater than 9% 

South Carolina 20 

 
 Management proposes to change the maximum duration of benefits in Wisconsin based 

on the unemployment rate, as follows: 

Unemployment Rate Duration of Unemployment Benefits 

Below 5% 18 weeks 

At least 5% but below 7% 22 weeks 

At least 7% 26 weeks 

 

                                                           

1
 Reduces to 26 weeks during periods of federal extended benefits. 
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 If this proposal is enacted, it may affect the amount of Extended Benefits (“EB”) and 

Emergency Unemployment Compensation (“EUC”) that could be paid to Wisconsin claimants in 

a future recession.  For example, the amount of EB is based on the duration of regular state 

unemployment benefits.  If a state’s maximum duration of benefits is 26 weeks, the amount of 

EB would be 13 weeks.  If the maximum duration of benefits is reduced to 22 weeks, EB would 

be 11 weeks; if the maximum duration is 18 weeks, EB would be 9 weeks. 

 Under the Unemployment Compensation Extension Act of 2008, the payment of EUC 

was in proportion to the duration of state unemployment benefits.  Like EB, under the 2008 EUC 

Act, the duration for EUC was 50% of the duration of regular benefits. 

 The Department has not completed a fiscal estimate for this proposal.  If the 

unemployment rate is 7% or higher, this proposal would not result in a savings to the Trust Fund 

because the maximum duration would be 26 weeks, which is current law. 

4. Amend definitions of misconduct and substantial fault 

 
 Due to recent decisions of the Wisconsin Supreme Court and Court of Appeals regarding 

discharge for misconduct and substantial fault, the Management members of the Council propose 

to amend the definitions of “misconduct” and “substantial fault” in order to clarify legislative 

intent.  The Department does not have a fiscal estimate for this proposal at this time because the 

Management members have not detailed their proposed statutory changes.   

 For reference, the current misconduct and substantial fault statutes, as amended by 2013 

Act 20, are: 
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Wis. Stat. § 108.04(5) 

Discharge for misconduct. An employee whose work is terminated by an employing unit for 

misconduct by the employee connected with the employee’s work is ineligible to receive benefits 

until 7 weeks have elapsed since the end of the week in which the discharge occurs and the 

employee earns wages after the week in which the discharge occurs equal to at least 14 times the 

employee’s weekly benefit rate under s. 108.05 (1) in employment or other work covered by the 

unemployment insurance law of any state or the federal government. For purposes of 

requalification, the employee’s weekly benefit rate shall be the rate that would have been paid 

had the discharge not occurred. The wages paid to an employee by an employer which terminates 

employment of the employee for misconduct connected with the employee’s employment shall 

be excluded from the employee’s base period wages under s. 108.06 (1) for purposes of benefit 

entitlement. This subsection does not preclude an employee who has employment with an 

employer other than the employer which terminated the employee for misconduct from 

establishing a benefit year using the base period wages excluded under this subsection if the 

employee qualifies to establish a benefit year under s. 108.06 (2) (a). The department shall 

charge to the fund’s balancing account any benefits otherwise chargeable to the account of an 

employer that is subject to the contribution requirements under ss. 108.17 and 108.18 from 

which base period wages are excluded under this subsection. For purposes of this subsection, 

“misconduct” means one or more actions or conduct evincing such willful or wanton disregard of 

an employer’s interests as is found in deliberate violations or disregard of standards of behavior 

which an employer has a right to expect of his or her employees, or in carelessness or negligence 

of such degree or recurrence as to manifest culpability, wrongful intent, or evil design of equal 

severity to such disregard, or to show an intentional and substantial disregard of an employer’s 

interests, or of an employee’s duties and obligations to his or her employer. In addition, 

“misconduct” includes:  

 (a) A violation by an employee of an employer’s reasonable written policy concerning 

the use of alcohol beverages, or use of a controlled substance or a controlled substance analog, if 

the employee:  

1. Had knowledge of the alcohol beverage or controlled substance policy; and  

2. Admitted to the use of alcohol beverages or a controlled substance or controlled 

substance analog or refused to take a test or tested positive for the use of alcohol 
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beverages or a controlled substance or controlled substance analog in a test used by the 

employer in accordance with a testing methodology approved by the department.  

 

(b) Theft of an employer’s property or services with intent to deprive the employer of the 

property or services permanently, theft of currency of any value, felonious conduct connected 

with an employee’s employment with his or her employer, or intentional or negligent conduct by 

an employee that causes substantial damage to his or her employer’s property.  

 

(c) Conviction of an employee of a crime or other offense subject to civil forfeiture, while 

on or off duty, if the conviction makes it impossible for the employee to perform the duties that 

the employee performs for his or her employer.  

 

(d) One or more threats or acts of harassment, assault, or other physical violence 

instigated by an employee at the workplace of his or her employer.  

 

(e) Absenteeism by an employee on more than 2 occasions within the 120-day period 

before the date of the employee’s termination, unless otherwise specified by his or her employer 

in an employment manual of which the employee has acknowledged receipt with his or her 

signature, or excessive tardiness by an employee in violation of a policy of the employer that has 

been communicated to the employee, if the employee does not provide to his or her employer 

both notice and one or more valid reasons for the absenteeism or tardiness.  

 

(f) Unless directed by an employee’s employer, falsifying business records of the 

employer.  

 

 (g) Unless directed by the employer, a willful and deliberate violation of a written and 

uniformly applied standard or regulation of the federal government or a state or tribal 

government by an employee of an employer that is licensed or certified by a governmental 

agency, which standard or regulation has been communicated by the employer to the employee 

and which violation would cause the employer to be sanctioned or to have its license or 

certification suspended by the agency.  
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Wis. Stat. § 108.04(5) 

Discharge for substantial fault.  

(a) An employee whose work is terminated by an employing unit for substantial fault by 

the employee connected with the employee’s work is ineligible to receive benefits until 7 weeks 

have elapsed since the end of the week in which the termination occurs and the employee earns 

wages after the week in which the termination occurs equal to at least 14 times the employee’s 

weekly benefit rate under s. 108.05 (1) in employment or other work covered by the 

unemployment insurance law of any state or the federal government. For purposes of 

requalification, the employee’s benefit rate shall be the rate that would have been paid had the 

discharge not occurred. For purposes of this paragraph, “substantial fault” includes those acts or 

omissions of an employee over which the employee exercised reasonable control and which 

violate reasonable requirements of the employee’s employer but does not include any of the 

following:  

1. One or more minor infractions of rules unless an infraction is repeated after the 

employer warns the employee about the infraction.  

2. One or more inadvertent errors made by the employee.  

3. Any failure of the employee to perform work because of insufficient skill, 

ability, or equipment.  

(b) The department shall charge to the fund’s balancing account the cost of any benefits 

paid to an employee that are otherwise chargeable to the account of an employer that is subject to 

the contribution requirements under ss. 108.17 and 108.18 if the employee is discharged by the 

employer and paragraph (a) applies. 
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