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Misconduct, substantial fault, and concealment:
presuming employee fault

A. Boynton Cab: Misconduct defined

In Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 

(1941), Wisconsin's Supreme Court issued what is now a nationally

recognized court decision that defines and explains how the word 

"misconduct" is to be understood in unemployment cases.  As 

stated in this landmark case, misconduct

is limited to conduct evincing such wilful or wanton 
disregard of an employer's interests as is found in 
deliberate violations or disregard of standards of 
behavior which the employer has the right to expect of 
his employee, or in carelessness or negligence of such 
degree or recurrence as to manifest equal culpability, 
wrongful intent or evil design, or to show an 
intentional and substantial disregard of the employer's
interests or of the employee's duties and obligations 
to his employer.

Boynton Cab, 237 Wis. at 259, 296 N.W. at 640.1  The Court 

reached this conclusion because the term "misconduct" by itself 

could mean many things, such as simply improper or wrong conduct,

and did not necessarily include corrupt or criminally intended 

behavior. Id. at __, 296 N.W. at 639.  Given this ambiguity, the 

Boynton Cab court looked to the unemployment statute as a whole 

to fairly and reasonably construe what the legislature intended 

1 At its 1 April 2013 meeting, the Unemployment Insurance 
Advisory Council agreed to add the Boynton Cab definition of 
misconduct to the statutes along with various examples of 
behavior that would constitute misconduct. The Joint Finance 
Council inserted the Boynton Cab misconduct language into the 
budget bill. See 2013 Wis. Act 20 § 1717d. But, the Joint 
Finance Council also added its own additional instances of 
misconduct. See 2013 Wis. Act § 1717f. As described in detail 
below, these additions were not the same that the Advisory 
Council originally recommended.
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by the use of misconduct within unemployment law generally. Id.  

The public policy declarations in Wis. Stat. § 108.01 and other 

provisions of ch.108 established that unemployment benefits were 

to cushion individuals against the effects of unemployment by 

providing regular benefit payments to all workers in covered 

employment — i.e., employment for which employers must pay 

unemployment taxes for the employee's services. Id. 

A less-restrictive conception of misconduct, the court 

explained, would undermine the essential purpose of unemployment 

law to alleviate the economic evils arising from the loss of 

work.

If mere mistakes, errors in judgment or in the exercise
of discretion, minor and but casual or unintentional 
carelessness or negligence, and similar minor 
peccadilloes must be considered to be within the term 
"misconduct", and no such element as wantonness, 
culpability or wilfulness with wrongful intent or evil 
design is to be included as an essential element in 
order to constitute misconduct within the intended 
meaning of the term as used in the statute, then there 
will be defeated, as to many of the great mass of less 
capable industrial workers, who are in the lower income
brackets and for whose benefit the act was largely 
designed, the principal purpose and object under the 
act of alleviating the evils of unemployment by 
cushioning the shock of a lay-off, which is apt to be 
most serious to such workers. . . . 

[And so,] statutes providing for forfeitures are to be 
strictly construed and terms and provisions therein, 
which are ambiguous or of doubtful meaning, will be 
given the construction which is least favorable to 
working a forfeiture, so as to minimize the penal 
character of the provision by excluding rather than 
including conduct or cases not clearly intended to be 
within the provision. 

Id. at __, 296 N.W. at 640.  

For instance, an employee who is hired to make five widgets 

in a certain amount of time but lacks the skills, knowledge, or 
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ability to make those five widgets in the time alloted by the 

employer is not disqualified for unemployment benefits.2  An 

inability to meet an employer's performance standards has to be 

intentional — aka an intentional shirking of job duties — for an 

unemployment disqualification concerning job performance to be 

justified.  Accordingly, immediately following the definition of 

misconduct, the Boynton Cab court included the following 

clarifications of what misconduct does not include:

On the other hand mere inefficiency, unsatisfactory 
conduct, failure in good performance as a result of 
inability or incapacity, inadvertencies or ordinary 
negligence in isolated instances, or good-faith errors 
in judgment or discretion are not to be deemed 
"misconduct" within the meaning of the statute. 

Boynton Cab, 237 Wis. at 259-60, 296 N.W. at 640. 

1. Poor job performance is not an employee's fault

2. Intentional shirking of job duties is an employee's 
fault

B. The transformation of poor performance into misconduct

1. McKibbin v. LIRC, Appeal No. 95-0234 (per curium slip 
op., 29 February 1996): numerous mistakes in 1996 is 
not misconduct

Truck driver involved in accident at 3 AM because he fell 

asleep at wheel after drinking two beers six to seven hours prior

to accident.

He attributed his falling asleep to his fatigue. He was
near the end of a three-day trip from California to 
Ohio, and had driven about fifteen hours the day 
before, only to start driving again, at 2:00 a.m., 
after four or five hours of sleep. He also testified, 
however, that he was charged after the accident with 
driving while intoxicated, and that a breathalyzer 

2 A widget is an indefinite name for a gadget or manufactured 
item of some unspecified kind and is typically used for 
illustrating productivity or performance issues in the 
workplace.
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registered a .136 blood alcohol content. In a 
subsequent prosecution on that charge, the breathalyzer
test was ruled invalid, and the charge was reduced to 
reckless driving.

McKibbon, slip op. at 2.

The appeals court found no misconduct.

[The employer] did not dispute McKibbin's testimony 
that his breathalyzer test was invalidated or attempt 
to rebut McKibbin's testimony that he was free of the 
effects of any alcohol by the time the accident 
occurred. Under these circumstances, [the employer] has
not shown negligence to such a degree as to manifest a 
substantial and intentional disregard of its interests.
In a fatigued state, McKibbin simply made one bad 
mistake.

* * *
Additionally, if McKibbin violated regulations against 
driving too many hours, in hazardous weather or while 
fatigued, there is some evidence that the company 
shared responsibility. McKibbin testified that he drove
in the middle of the night after a short rest and 
following a long driving day in order to meet his 
scheduled delivery time. [The employer] did not deny 
responsibility for setting McKibbin's schedule.

McKibbon, slip op. at 3-4.

2. Walter v. LIRC, Appeal No. 2011AP2899 (slip op., 11 
September 2012): mistake after warning is misconduct or
shirking without the intent to shirk

Here, a factory worker responsible for a date-stamping 

machine for milk is suspended for 270 days for allowing a five-

hour production run with the wrong date. On first day back from 

that suspension, he thought he checked the date on one machine. 

But, that date was actually incorrect, and he did not discover 

the error until 3.5 hours later. His employment was subsequently 

terminated. In briefing to the court, Walter indicated that he 

was extremely busy during that first day back because he had 

additional job duties and that the incorrect date originated from

a worker on the prior shift. In short, his "misconduct" was not 
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being careful enough to verify the date and mistakenly thinking 

it was correct.

The appeals court affirmed a finding of misconduct. The 

court quoted the Commission: "If the employee had followed the 

employer's procedures he would have discovered the error earlier 

than 3.5 hours into the shift." Walter at ¶25. The appeals court 

explained:

Walter failed to perform a task delegated to him by his
employer (rather than incorrectly performing a task) 
and Walter made the same error (rather than several 
different errors) more than once after being warned. 
Furthermore, Walter's error was not momentary, that is,
Walter's error did occur in a matter of minutes or 
seconds, as is the case when a dashboard is scratched  
or a hole is drilled. Rather, Walter continued to let 
the machines run with the wrong date code for hours, 
despite being directed by his employer to check the 
date code every thirty minutes.

Id. at 18. See also Bauer v. Walgreen Co Illinois, UI Hearing No.

07607884MW (14 March 2008) (employee's failure to do simple task 

to verify customers' addresses after repeated warnings and which 

had potentially serious consequences constitutes misconduct); 

Andrews v. Prime Investments Inc, UI Hearing No. 02200402HU (23 

August 2002) (misconduct occurred when customer overheard 

employee's crude sexual remark, and employee previously warned); 

Ryba v. Palmisano & Baake Produce Co, Inc, UI Hearing No. 

98602774MW (7 January 1999) (truck driver who received two 

warnings for discourteous behavior towards customers committed 

misconduct when he refused to help a customer unload a truck). 

And, see as well Wilson v. Clasen Quality Coatings Inc, UI 

Hearing No. 07004934MD (8 May 2008) (employee's continual failure

to slow down and concentrate more fully on his work, resulting in
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large and costly errors, went beyond ordinary negligence and 

evinced misconduct"); Skelton v. Silliker Inc, UI Hearing No. 

07002089MD (18 October 2007) (employee who had previously 

demonstrated a satisfactory job performance committed misconduct 

when he repeated errors after being warned and was counseled on 

his unsatisfactory job performance); Rayford v. Medical College 

of Wisconsin Inc, UI Hearing No. 07601072MW (20 July 2007) 

(employee's continuing scheduling errors after counseling 

demonstrated a failure to devote proper attention to her duties 

and so she committed misconduct).

The one upside to these decisions: a finding of misconduct 

for failing to perform job duties is limited to an explicit job 

duty and does not encompass performance mistakes in general. But,

as is obvious from these decisions, employers can easily get 

around this obstacle by focusing warnings to specific job duties.

C. 2013 Wis. Act 20 (budget bill)

At the 27 November 2012 meeting of the Unemployment 

Insurance Advisory Council ("Advisory Council") the Department of

Workforce Development ("DWD" or "Department") dropped over a 

dozen substantial and complex changes to unemployment law on the 

council. The first of these, D12-01, initially proposed  the 

addition of the Boynton Cab definition of misconduct to 

unemployment law, the addition of numerous definitions of 

behavior that would qualify as misconduct, and the introduction 

of a new substantial fault standard for disqualifying claimants. 

In support of this proposed substantial fault standard, the 

Department explained "that the current misconduct standard within
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Wisconsin law was too generous in providing benefits to employees

who should not qualify for benefits" and that the new substantial

fault standard:

creates a lower standard for disqualifying a claimant 
but then places some restrictions on the applicability 
of the lower standard. The proposal also provides 
further clarification regarding what constitutes 
misconduct. It is hoped that this strikes the right 
balance over the concerns of the employer community and
claimants who seek benefits.

Department Proposal D12-01 at 5 (available at http://dwd-

uireform.vforberger.fastmail.fm/D12-01.pdf); see also 

Department's "Examples and/or Explanation for Each Proposal" at 2

(available at http://dwd-uireform.vforberger.fastmail.fm/Examples

%20and%20or  %20Explanations%20for%20each%20Proposal.pdf) (examples

of discharges considered to be substantial fault include an 

employee being discourteous to a customer after warnings, an 

employee sleeping on the job after warning and aware of policy 

prohibiting sleeping when on-duty, and an employee who fails to 

do his or her job duties and tells the employer otherwise). But 

cf. Victor Forberger, "Memorandum RE: 27 November 2012 DWD 

legislative proposals to Advisory Council" (13 January 2013) at 

6-10 (available at http://dwd-

uireform.vforberger.fastmail.fm/DWD-  Proposals-Response.pdf and 

posted at "Memo on DWD proposed UI changes (14 January 2013) 

http://wisconsinui.wordpress.com/2013/01/14/memo-on-dwd-proposed-

ui-changes/) (examples and provisions examined for when 

substantial fault would apply are for the most part already 

considered under case law as disqualifications for misconduct).3 

3 Besides being posted on the Internet, copies of this memorandum
were provided to members of the Advisory Council and posted on 
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The Advisory Council rejected this proposed substantial 

fault standard and drafted new misconduct language from the 

changes originally proposed by the Department to clarify that 

longstanding disqualification. See blog posting "Advisory Council

Meeting — 1 April 2013" (available at  

http://wisconsinui.wordpress.com/2013/04/01/advisory-council-

meeting-1-april-2013/) (council declined to adopt proposed 

substantial fault standard but recommended adding various 

examples of misconduct).  The Department, however, never acted on

the Advisory Council's recommendations.  Instead, on 29 May 2013 

the Joint Finance Committee added the rejected substantial fault 

and misconduct standards to the budget bill that eventually 

became 2013 Wis Act 20. See blog posting "Advisory Council — 2 

May 2013 meeting — and legislative actions today" (available at 

http://wisconsinui.wordpress.com/2013/05/29/advisory-council-2-

may-2013-meeting-and-legislative-actions-today/) and blog posting

"JFC UI amendments" (available at 

http://wisconsinui.wordpress.com/2013/05/29/jfc-ui-amendments/) 

(JFC motion to amend budget bill included various unemployment 

financing provisions and rejected substantial fault, misconduct, 

and quit provisions; DWD drafted bills that eventually became 

2013 Wis. Act 36 never included the Advisory Council's agreed-

upon misconduct and quit proposals). Accordingly, these changes 

to unemployment law went against the express recommendations of 

the Advisory Council.

the labor and employment listserv for the Wisconsin bar.  
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D. Specific misconduct disqualifications in Wis. Stat. 
§ 108.04(5)(a) to (g)

1. (a) Alcohol or controlled substances

2. (b) Theft of an employer's property or services with 
intent to deprive the employer of the property or 
services permanently, theft of currency of any value, 
felonious conduct connected with an employee’s 
employment with his or her employer, or intentional or 
negligent conduct by an employee that causes 
substantial damage to his or her employer’s property.

The big change here is "negligent conduct by an employee 

that causes substantial damage to his or her employer’s 

property." Now, accidents that cause substantial damage qualify 

as misconduct, no intent or gross negligence needed. See Hamson 

v. Ozark Motor Lines, UI Hearing No. 14004168MD (5 March 2015) 

(misconduct found because employee's negligence led to loss of 

control of truck that caused over $50,000 in damages to truck).

3. (c) Conviction of an employee of a crime or other 
offense subject to civil forfeiture, while on or off 
duty, if the conviction makes it impossible for the 
employee to perform the duties that the employee 
performs for his or her employer.

The big change here is that civil forfeitures, aka speeding 

and parking tickets, not connected to the job can lead to a 

finding of misconduct. So, an employee's whose tickets lead to 

higher insurance premiums that the employer does not want to pay 

may now be dismissed for misconduct. 

4. (d) One or more threats or acts of harassment, assault,
or other physical violence instigated by an employee at
the workplace of his or her employer. 

Here, a single threat of harassment can now constitute 

misconduct. In Terry v. Hy-Vee, Inc., UI Hearing No. 14001009MD 

(22 July 2014), misconduct was found because:

The employee is approximately 47 years old. On November
22, 2013, he asked a co-worker if she wanted to go out 
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for cocktails. The co-worker, who is 17 and in high 
school, said no, the employee continued to ask her, and
the co-worker walked away. Two days later, the employee
asked the same co-worker if she wanted to watch a 
football game with him. She said she was just going to 
watch it there, and started to walk away. The employee 
continued to ask her about it, but she ignored him and 
continued walking away. Also around this time, the 
employee asked a second young co-worker, who is in 
college, whether she had a boyfriend. He told her that 
he could be both her "sugar daddy" and "baby daddy," 
and that he would do anything for her because she looks
so good. 

5. (e) Absenteeism by an employee on more than 2 occasions
within the 120!day period before the date of the 
employee’s termination, unless otherwise specified by 
his or her employer in an employment manual of which 
the employee has acknowledged receipt with his or her 
signature, or excessive tardiness by an employee in 
violation of a policy of the employer that has been 
communicated to the employee, if the employee does not 
provide to his or her employer both notice and one or 
more valid reasons for the absenteeism or tardiness. 

While the number of absences and tardies are greatly reduced

from what was originally in Wis. Stat. § 108.04(5g), this new 

provision remains largely unworkable. But, as noted below, 

absences can lead to disqualification under substantial fault.

6. (f) Unless directed by an employee’s employer, 
falsifying business records of the employer.

7. (g) Unless directed by the employer, a willful and 
deliberate violation of a written and uniformly applied
standard or regulation of the federal government or a 
state or tribal government by an employee of an 
employer that is licensed or certified by a 
governmental agency, which standard or regulation has 
been communicated by the employer to the employee and 
which violation would cause the employer to be 
sanctioned or to have its license or certification 
suspended by the agency.

This new provision opens up the possibility that a single 

failure to perform a job duty can now qualify as misconduct 

whenever an employer faces the risk of sanctions from a 

government agency because of an employee's violation of that 
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agency requirement.

In Phillips v. Family Service of Racine, UI Hearing No. 

15604600MW (29 December 2015), an employee left folders with 

patient info on her desk when she stepped out. 

The executive director testified that he readily 
observed documents containing the names of clients 
"scattered face up and face down on [the employee's] 
desk" when he entered her unlocked office to close the 
window. (Synopsis, p. 16). This directly violated the 
employer's storage policy for confidential information 
as well as state and federal confidentiality laws.

Because the employer could be sanctioned for this possible HIPAA 

violation, misconduct occurred. 

E. Substantial fault

2013 Wis. Act 20 created a new Wis. Stat. § 108.04(5g)(a) 

which defines substantial fault as:

those acts or omissions of an employee over which the 
employee exercised reasonable control and which violate
reasonable requirements of the job but shall not 
include: 

1. Minor infractions of rules unless such 
infractions are repeated after a warning was 
received by the employee, 
2. inadvertent mistakes made by the employee, nor 
3. Failures to perform work because of 
insufficient skill, ability, or equipment. 

1. Substantial fault applies to mistakes, unless those 
mistakes are token errors

2. If error is more than a token mistake, claimant has to 
show lack of ability, competence, equipment, or skill 
to avoid disqualification

3. No fault has become presumed fault

The employer's reasonable expectation for its employees and 

the employee's reasonable control over his or her actions are 

presumed when asserted. So, the employee has the burden of proof 

in these cases to explain away his or her mistake by 
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demonstrating that the violation was a minor infraction of a rule

for which no warnings have yet been given, an inadvertent 

mistake, or a failure because the employee lacks the skills, 

abilities, or equipment to accomplish the task in question.

In Miller v. Department of Employe Trust Funds, UI Hearing 

No. 15002883MD (23 December 2015), an employee was often late or 

absent because of an ongoing illness. The Commission found no 

misconduct. But:

The employee's actions do meet the definition of 
substantial fault as set forth in Wis. Stat. 
§ 108.04(5g). The employer reasonably required the 
employee to work her shifts as scheduled and to provide
timely notice of any unscheduled absences. The employee
was aware of the employer's requirements and exercised 
reasonable control over the timeliness of the notice 
she provided to the employer. Further, she was aware 
that her medication made her drowsy; yet, she 
repeatedly overslept. It was within her control to take
the necessary steps to ensure that she provided timely 
notice to the employer of her absences. The employee's 
failure to do so is fairly characterized as a minor 
infraction repeated after warning. Her actions cannot 
be attributed to inadvertence or insufficient skill, 
ability, or equipment. The commission therefore affirms
the appeal tribunal decision.

4. Operton v. LIRC

This appeals court decision is a major victory for workers. 

In this case, a Walgreens cashier was fired for making eight 

mistakes in handling credit cards, WIC checks, and ATM cards. The

Commission found that her last mistake, while negligent and 

accidental, was an infraction that took place after a warning and

so constituted substantial fault. After the circuit court 

summarily affirmed the Commission, the appeals court reversed. It

held that the unintentional mistakes people make in their jobs 

are by definition inadvertent mistakes and cannot be transformed 
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into something more because an employer cautions employees to 

stop making such mistakes. Operton at ¶¶24-8.

On May 13th, the Commission petitioned for Supreme Court 

review in this case.

F. Concealment (aka UI fraud)

In Holloway v. Mahler Enterprises, Inc., UI Hearing No. 

11606291MW (4 November 2011), the Commission explained:

From this background, what it means to intentionally 
mislead or defraud may be stated simply: it means the 
claimant is trying to get away with something the 
claimant knows he or she should not be getting away 
with. In most unemployment insurance cases where the 
issue is concealment, what the claimant will be alleged
to have tried to get away with, is gaining unemployment
benefits to which the claimant knows he or she is not 
entitled. By contrast, where a claimant’s incorrect 
answer to a material question is due to ignorance or 
mistake, it will not be the case that the claimant is 
trying to get away with something, and that claimant 
will not be guilty of concealment.

Over-payments assessed

2011 2012 2013 2014 2015

Total UI paid $2,094,416,632 $1,612,616,543 $1,270,761,600 $732,327,104 $605,481,027

Fraud over-payments 
assessed $41,607,913 $31,505,810 $24,796,194 $20,455,759 $13,384,998

Non-fraud over-
payments assessed $46,396,840 $31,924,842 $26,736,198 $16,891,298 $11,878,072

Total over-payments 
assessed $88,004,753 $63,430,652 $51,532,392 $37,347,057 $25,263,070

Ratio of fraud over-
payment to total UI paid 1.99% 1.95% 1.95% 2.79% 2.21%

Ratio of fraud over-
payment to total over-
payments 47.28% 49.67% 48.12% 54.77% 52.98%

Ratio of fraud over-
payments to non-fraud 
over-payments 89.68% 98.69% 92.74% 121.10% 112.69%

From Detection and Prevention of Fraud in the Unemployment Insurance Program: Annual Report to the 
Unemployment Insurance Advisory Council for the Calendar Year 2014 (15 March 2015) at 8, and Wisconsin 
Unemployment Insurance: Supporting Integrity, Accountability and Re-employment, 2016 Report to the 
Unemployment Insurance Advisory Council at 10.
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Over-payments collected

2011 2012 2013 2014 2015

Total UI paid $2,094,416,632 $1,612,616,543 $1,270,761,600 $732,327,104 $605,481,027

Fraud over-payments 
collected $15,597,067 $25,223,873 $23,990,550 $21,773,656 $20,719,194

Non-fraud over-
payments collected $28,099,276 $24,945,202 $25,112,055 $18,686,386 $14,787,703

Total over-payments 
collected $43,696,343 $50,169,075 $49,102,605 $40,460,042 $35,506,897

Ratio of fraud over-
payment to total UI paid 0.74% 1.56% 1.89% 2.97% 3.42%

Ratio of fraud over-
payment to total over-
payments 35.69% 50.28% 48.86% 53.82% 58.35%

Ratio of fraud over-
payments to non-fraud 
over-payments 55.51% 101.12% 95.53% 116.52% 140.11%

From Wisconsin Unemployment Insurance: Supporting Integrity, Accountability and Re-employment, 2016 Report 
to the Unemployment Insurance Advisory Council at 10 and 13.

To understand how severe concealment penalties are, consider

this example. Suppose a claimant with a weekly benefit rate of 

$200 under reports part-time wages of $78 on a weekly claim 

instead of $87, a mistake of $9. So, instead of $167 in 

unemployment benefits that week, the claimant should have 

received only $161 in unemployment benefits, a difference of $6. 

When concealment is at issue, however, neither the $6 difference 

nor the $167 actually received is the amount at issue. Rather, 

the entire $200 potential weekly benefit must now be repaid for 

that week. Furthermore, there is now a 40% (15% prior to the new 

state budget) administrative penalty ($80 in this case) that also

must be immediately repaid. And, future unemployment benefits 

ranging from two, four, or eight times the weekly benefit rate 

for each week/act of concealment will be lost to the claimant (in
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this case, $400 for the 2X penalty, or two weeks of no 

unemployment benefits received). Finally, keep in mind that this 

example is only for one week. In almost all concealment cases, 

the Department does not allege concealment until months or years 

have passed, and so the concealment — since it is usually based 

on an ongoing mistake — concerns dozens of weeks of unemployment 

benefits. A claimant who did not report his tips income for six 

years, for instance, is subject to a repayment demand of $32,000+

and forfeits $50,000+ in future unemployment benefits even though

his weekly benefit rate hovered around $130.

1. Strict liability concealment

Because the Commission was over-turning concealment charges 

that reached it, the Department proposed and the Advisory Council

accepted a redefinition of concealment. 2015 Wis. Act 334 states 

in relevant part:

Section 18. 108.04 (11) (g) of the statutes is 
renumbered 108.04 (11) (g) 1. and amended to read:

108.04 (11) (g) 1. For purposes of In this subsection, 
"conceal" means to intentionally mislead or defraud the
department by withholding or hiding information or 
making a false statement or misrepresentation.

Section 19. 108.04 (11) (g) 2. and 3. of the statutes 
are created to read:

108.04 (11) (g) 2. A claimant has a duty of care to 
provide an accurate and complete response to each 
inquiry made by the department in connection with his 
or her receipt of benefits. The department shall 
consider the following factors in determining whether a
claimant intended to mislead the department as 
described in subd. 1.:

a. Whether the claimant failed to read or follow 
instructions or other communications of the department 
related to a claim for benefits.
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b. Whether the claimant relied on the statements or 
representations of persons other than an employee of 
the department who is authorized to provide advice 
regarding the claimant's claim for benefits.

c. Whether the claimant has a limitation or disability 
and, if so, whether the claimant provided evidence to 
the department of that limitation or disability.

d. The claimant's unemployment insurance claims filing 
experience.

e. Any instructions or previous determinations of 
concealment issued or provided to the claimant.

f. Any other factor that may provide evidence of the 
claimant's intent.

3. Nothing in this subsection requires the department, 
when making a finding of concealment, to determine or 
prove that a claimant had an intent or design to 
receive benefits to which the claimant knows he or she 
was not entitled. 

The effect of these new concealment changes are yet to be 

determined. The Department, however, has taken the position that 

it no longer needs to demonstrate that the claimant had any 

intent whatsoever to deceive someone when receiving unemployment 

benefits. In order words, the Department can say you were trying 

to rob the bank because you received some extra money by mistake.

Commission and court decisions over the past decade or so are 

reversed. 

2. Still file for UI?

Given the risk of making a mistake when filing an 

unemployment claim (especially as the claim filing process 

becomes increasingly complex because of new claim-filing 

procedures the Department is implementing — 12 questions are to 

become 30+ questions), NO ONE SHOULD EVER FILE FOR UNEMPLOYMENT 

CLAIMS ANY LONGER. Since any mistake can now lead to a charge for
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concealment, claimants will be at the mercy of Department whims 

about when to consider a mistake as concealment or not.

If a person has no other choice but to file an unemployment 

claim, the only way to escape a concealment charge is to 

demonstrate that the mistake occurred because of advice from a 

Department representative. So, claimants should call up a 

Department representative and have that person walk him or her 

through the entire claim-filing process for EVERY weekly 

certification. Make sure to ask questions about everything that 

could possibly be an issue in your claim and to document the 

advice you receive from the representative about those issues. 

Note that is common for one representative to contradict the 

advice of a prior representative, so your notes about the advice 

you receive will be crucial to surviving a concealment charge.

Keep in mind that the Department has numerous notices during

the claims-filing process about how folks should contact the 

Department with any questions they might have. So, take the 

Department up on this offer and actually ask for the kind of 

detailed advice you need to complete a successful unemployment 

claim.

G. Future initiatives

1. Two strikes

 "Two Strikes and You're Out" bill, AB212, would bar people 

from getting unemployment benefits for seven years if they are 

twice found guilty of defrauding the system. The bill received 

several hearings and passed the Assembly but not the Senate.
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2. Jail time and criminal penalties

Originally included in the 2015 budget act by Governor 

Walker were major changes that would substantially increase the 

criminal penalties for concealment. These provisions were then 

removed and put into a separate bill, AB533, which did not pass 

this session (though it too received several hearings). The 

changes would accomplish the following:

UI concealment
amount

Criminal charge Punishment

<$2,500 Not to exceed $10,000 or 
imprisonment not to exceed 9 
months or both

<$5,000 Class I felony Up to $10,000 or imprisonment 
up to 3.5 years or both

<$10,000 Class H felony Up to $10,000 or imprisonment 
up to 6 years or both

<$10,000 Class G felony Up to $25,000 or imprisonment 
up to 10 years or both

3. DOJ push to prosecute claimants for concealment

Wisconsin’s Dep't of Justice announced on 15 December 2015 

an "expanded effort to prosecute Unemployment Insurance fraud 

cases." The press release accompanying this announcement states 

in part:

An expanded effort to prosecute Unemployment 
Insurance fraud cases has led to an increase in 
referrals to the Wisconsin Department of Justice 
(DOJ) from the Wisconsin Department of Workforce 
Development (DWD) from 6 in 2014 to 36 in 2015. In
a continuing partnership between the two agencies,
investigations conducted by DWD are referred to 
DOJ where these cases are prosecuted for criminal 
behavior.

“It’s shameful to see this safety net, intended to
help those going through a period of financial 
difficulty and vulnerability, ripped off by 
fraudulent unemployment insurance claims,” said 
Attorney General Brad Schimel. “Those who take 
advantage of the system and steal our hard-earned 
tax dollars should be held accountable and 
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prosecuted for their misconduct. I applaud 
Department of Workforce Development Secretary 
Reggie Newson for prioritizing this type of crime 
by hiring additional investigators.”

H. Job search restrictions increased

1. Seasonal work search waivers limited by Advisory 
Council in 2013 Wis. Act 36

DWD implemented those restrictions two years later for the 

2015-16 winter season.

2. Program integrity

The 2015 budget bill — 2015 Wis. Act 55 — transferred 

$434,900 from the Commission to DWD for program integrity 

purposes (which led to layoffs at LIRC). Then, at the December 

17th Advisory Council meeting, the Department presented two new 

proposals for providing additional funds for program integrity — 

aka charging claimants with concealment.

D15-14 allows the Department to use leftover special 

assessment funds for program integrity purposes instead of 

transferring those leftover monies to the balancing account. At 

present, this leftover amount is approximately $9.3 million (for 

comparison, the federal funds DWD currently receives this fiscal 

year for administering the state’s entire unemployment program is

around $56 million).

D15-15 will allow the Department to siphon off 0.01% (i.e., 

0.0001) of employers’ UI taxes for program integrity purposes. 

Employers’ accounts are still credited for these amounts, so 

employers see no increase in the UI taxes they pay. The balancing

account, however, receives less because the funds are being 

diverted to cover program integrity costs. As a result, this 

assessment will only occur when there is no danger of the fund 
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turning red (which is extremely unlikely given the low amount of 

benefits currently being paid out).

How much will this assessment be? As of December 12th, UI 

tax receipts in 2015 amount to $1.04 billion. Now, a portion of 

these tax receipts go into a general solvency account to cover 

benefit payments that are not chargeable to any employer (such as

when a claimant is forced to quit a job because of a child care 

emergency). But, assuming $650 million of these tax receipts are 

going towards employers’ UI accounts, then a 0.01% assessment 

will allow $65,000 annually for funding a staffer dedicated to 

“program integrity.” Add the $9 million plus available under D15-

14, then the Department will essentially have for the next 

several decades its own slush fund for hiring program integrity 

staffers.

The Department explained that the savings from these 

increased program integrity efforts will be “multiple times 

greater” than any expenses incurred from paying out UI benefits 

to claimants. The Advisory Council subsequently approved both 

proposals.
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